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Mrs. Jelena Surčulija 

Assistant Minister 

Ministry of Telecommunications and Information Society 

Government of the Republic of Serbia 

 

October 30th, 2009 

 

Subject: Comments on Individual Articles of the draft Law on Electronic Communications 

 

Dear all, 

Following the public consultations on the draft Law on Electronic Communications, please find enclosed 

the comments of the Telecommunications Committee of the Foreign Investors Council.  

We are using this opportunity also to welcome the draft of the new law, as well as the intention to 

reconcile this new law with EU regulatory framework 2002. 

The Telecommunications Committee acting within the Foreign Investors Council consists of mobile and 

fixed operators as well as other companies operating, directly or indirectly, within the 

telecommunications sector. These are the following companies: 

Telekom Srbija, Telenor, Vip mobile, SBB, Ericsson, Nokia Siemens, Siemens, DHL, CMS Reich-Rohrwig 

H.S., Coface, K&K Electronics, Kapsch, Karanović&Nikolić, KPMG, PWC, S&T, Telelink. 

The enclosed comments reflect common position of the above named companies and, therefore we are 

hoping that they will be considered, and taken into account, aiming to improve the regulatory 

framework of telecommunications in the Republic of Serbia. 

We hope that you will carefully examine our proposals and inform us on your opinion. 
 
Sincerely, 
 
 
 
           Ana Firtel Vlajić             Vera Nikolić Dimić 
 
 
 
       FIC Executive Director   Head of the Telecommunications Committee 
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COMMENTS OF THE TELECOMMUNICATIONS BOARD OF FOREIGN INVESTORS COUNCIL 
 

Article 32 

Individual acts of the Agency 

Article 32, paragraph 3 – decision of the Agency on adopting the individual acts whereby it decides upon 

rights and obligations of operator or user, as well as delivering measures to the operator, is final. 

According to to-date experience, this method of disposal of individual rights and obligations of 

operators or users, as well as delivering measures to the operator, without possibility for second 

instance, except for instigation of Administrative dispute before the Supreme Court, is not successful, 

because individual rights and obligations are not properly protected, which affects the predictability of 

operators’ business operations, as well as the legal safety of users. The judicial proceedings before the 

Supreme Court are proven to be slow and can last for many years. 

 

Our proposal is for the paragraph 3, Article 32 to read as follows: 

Claim can be filed against the decision of the Agency to second instance committee (arbitration) 

selected by the National Parliament of the Republic of Serbia, and formed by: one judge of the 

Constitutional Court, one judge of the Supreme Court and three telecommunications experts. Committee 

members from the experts shall not be members of any body of the Agency at the same time. 

Selection of the committee members shall be governed by the provisions on the selection of members of 

Management Board of the Agency accordingly.  

Seat of the Committee shall not be the seat of the Agency. 

The Committee members’ mandate shall be 5 years.  

Decision of the Committee is final. 

In respect of the rules of procedure under the claim, the provisions of the general administrative 

procedure shall be applied. 

The expiry of the Committee members’ mandate shall be governed by the rules of expiry of mandates of 

members of Management Board of the Agency accordingly. 

Administrative procedure can be instigated against the decision of the Committee. 

 

Article 58 

 

Market Analysis 

 

Article 58 states that the Agency shall, at least once a year, perform market analysis referred to in 

Article 55, in collaboration with the body in charge of competition protection, aiming to functioning of 

the free market. We deem that the relation between the Agency and the Committee for protection of 
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competition should be precisely defined to avoid problems in practice. The relation between the Agency 

and the body in charge of protection of competition should be Lex Specialis Derogat Legi Generali, 

where the Committee acts solely according to its law, and the Agency according to its law, provided that 

the Agency may cooperate with the body in charge of protection of competition, and to obtain its 

opinion in the course of market analysis procedure. 

On the other hand, since the market analysis in Europe is governed by recommendations of the 

European Commission on relevant markets subject to pre-regulation, as well as by applicable 

Commission Guidelines on market analysis and determination of significant market power, such role of 

the European Commission should be more clearly defined. In addition, we note that the European 

Commission is not referred to in article 3 defining the Meaning of individual terms, which we also deem 

as necessary to correct. 

We propose for the Article 58 to read as follows: 

 

The Agency shall, at least once a year, perform analysis of markets subject to pre-regulation referred to 
in Article 55. 
 
In the course of market analysis, the Agency shall particularly take account of application of relevant 
recommendation of the European Commission on relevant markets subject to pre-regulation and 
applicable guidelines of the European Commission on market analysis and determination of the 
significant market power. 
 
In the course of market analysis, the Agency shall, as necessary, cooperate with the body in charge of 
protection of competition, which it may ask to provide opinion regarding a certain expert issue emerged 
in the process of analysis. 
 
The Agency shall, by rule book, define in details the market analysis referred to in paragraph 1 hereof. 
 
Prior to making decision on application of one of the regulatory obligations referred to in article 60, the 
Agency may require opinion from the body in charge of protection of competition. 
 

 

Article 51 

 

List of universal services 

 

Taking into account article 1, paragraph 2 and article 2, paragraph 2 of the Rule Book on adoption of 

initial group of universal services, adopted on July 14, 2009, we propose for the paragraph 2, item 1, 

Article 51 to read as follows: 

 

1) Access to public telephone network and public mobile telecommunications networks on fixed 

location including data transmission services provided by functional Internet access based on 

technical neutrality. 
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Article 82 

Plan for allocation of radio-frequency spectrum  

Article 82 paragraph 3 defining the Plan for allocation of radio-frequency spectrum should be amended 

with the below item which appropriately stresses the technological neutrality of frequencies as a trend 

in EU regulations. 

After article 82 paragraph 3 item3 reading as follows: 

– thereof allocation to one or more radio-communication services in the Republic of Serbia, whereby 

certain frequency spectrums do not have to be allocated to certain radio-communication services (usage 

independent of kind of radio-communication service), 

new items should be added which read as follows: 

 

– thereof allocation to one or more eligible applications or technologies, whereby use of an individual 

frequency spectrum can be independent of applied technology (technologically neutral usage), 

- thereof allocation to one or more radio-services in the Republic of Serbia, whereby individual frequency 

spectrums can be used independently of the applied technology (technologically neutral usage) 

 

Article 100 

Contract between operator and user  

 

Article 100, paragraph 4, provides for the right of user to terminate the contract, upon the receipt of 

notice on intended contract modifications, without the obligation to pay the contract penalty for doing 

so or to reimburse any additional expenses related to contract termination, which creates the possibility 

of abuse by the user. 

 

Our proposal is for the paragraph 4, Article 100 to read as follows: 

 

The user is entitled to terminate the contract, upon receipt of notice on intended modifications of the 

contract, without the obligation to pay the contract penalty for doing so and to reimburse any additional 

expenses related to contract termination, in the event that modifications of the contract are less 

favorable for subscribers compared to the agreed conditions. 

 

Article 104 

 

Notification on general terms and conditions on operation and tariffs 

 

We deem that the obligation to provide the Agency with general terms and conditions of operation and 

tariff models 8 days prior to issuance, as provided in Article 104 of the draft Law on electronic 

communications, imperils the secrecy of business information on the market. For purpose of enabling 

the level playing field, it is unacceptable for the operators that confidential data concerning the changes 
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in prices are to be publicly available before they are issued by the operator itself (e.g. in case of 

promotion of products and services). 

 

Our proposal is for the Article 104 to read as follows: 

 

The operator shall provide the Agency with general terms and conditions on operation and tariffs, as well 

as with all modifications thereof, for examination, at least eight days after their issuance. 

 

Article 111 

Added Value Services 

1. In Article 111, participants in the chain of provision of value added services have not been 

adequately addressed: value added service operator, content provider, IN operator, operator accessing 

to IN platform, end user. 

Also, we deem that the Agency is obliged to adopt the rule book on value added services to cover at 

least the following fields: 

ï General terms and conditions for interconnection with telecommunications network in order to 
provide value added services; 

ï Commercial terms for interconnection with telecommunications network in order to provide 
value added services; 

ï Cost principle for allocation of funds generated by means of value added services; 
ï Tariff level for different services; 
ï Regulation of risk allocation in respect of non-chargeability of receivables from users between 

all parties; 
ï Payment terms between operator and provider. 

 

Our proposal is for paragraph 1, article 111 to read as follows: 

The operator providing the content of value added services shall issue, in advance, the detailed 

description and precisely defined price of the entire service, i.e. of all its constituent parts. 

Proposed paragraph 2, Article 111: 

The Agency shall adopt the rule book on value added services to cover at least the above issues. 

We also propose to add the following paragraphs to Article 111: 
 
If the subscriber files a claim to the operator of publicly available telephone services against the amount 
charged to him for the value added service provided, or claim against the quality of service provided, the 
operator of publicly available telephone services shall forward the subscriber’s claim, after checking, to 
the operator providing the contents of value added services within fifteen days from the day of claim 
receipt.  
 

In the event referred to in preceding paragraph of this article, the operator of publicly available 

telephone services shall submit to the operator providing the contents of value added services, with 
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subscriber’s consent, the name and surname and address, or name and seat of the subscriber, and 

checked details concerning the disputed bill or service. 

The application of obligations referred to in the preceding two paragraphs hereof is regulated in detail 

by mutual contract concluded between the operator of publicly available telephone services and the 

operator providing the contents of value added services.  

Article 125 

Standards, technical inspection and technical certificate 

 

We deem that it is necessary to revoke the certification of equipment applied in EU in the way it was 

done up until now, and the certification of the project documentation which decelerates the 

construction of networks and does not exist in comparative practice as such in relation to the regulatory 

agency. According to the proposed article 125 of the draft Law on electronic communications, it is not 

completely clear if this is allowed for or not, therefore it should be clarified. 

 

In adjacent countries, which adopted regulations compliant to EU regulations, there are no processes 

for certification of radio stations, networks, systems and assets, but only processes for issuance of 

permits for radio-devices, expert surveillance, control and the like. In particular, it is necessary to clarify 

the paragraph 6 of the above article. It is also unclear which permit is referred to in paragraph 7 of the 

same article. The wording for technical permits (certificates) is also unclear, and it is mentioned in the 

title of the article and in the paragraph 9 dealing with determination of charges by the Agency. 

Article 139. 

Validity of the general authorization and license 

Issuing of the receipt, as confirmation, as prescribed by this Law, is notice, which is not an administrative 

act. License which the operator has is a complex document which regulates many business aspects, as 

well as terms, rights and obligations. We believe that it is not possible for the confirmation (which is not 

an administrative act) to replace License which the operator has. In that regards we propose that this 

article is rephrased and that all conditions, deadlines, rights and obligations from individual licenses 

remain valid till the expiration of the given license and after enforcement of this Law. 

We believe that it is necessary for the Law to stipulate the above for the purpose of legal certainty and 

future investments. 

 

And finally, we deem that it is necessary, in an appropriate way, to define more carefully the article 3 of 

the draft Law relating to the Meanings of individual terms, and, in particular, to harmonize the following 

terms: networks, systems, assets with terms already defined in the draft law: “electronic communication 

network, equipment, infrastructure and related equipment”. These terms should be precisely defined so 

that the above categories would not be the subject of different interpretations, or double or multiple 

payments of charges by the operator, as well as to introduce legal safety into the legislative 

terminology. 


